
 

 

Contentious Bargaining – FAQs 

 

A practical, hands-on guide to enterprise bargaining with guidance on managing contentious 

bargaining, including disputes and protected industrial.  

 

Preparing and managing the enterprise bargaining process 

Start planning 6 months prior to negotiations: 

• Use the relevant modern award as a ‘baseline’;  

• Select your negotiating team. Appoint an expert if you don’t have experience;  

• Consult with your leaders and line managers. What are the impediments to 

productivity? 

• Write down what you want, and why;  

• Analyse what your stakeholders (i.e., employees and unions) want, and why; and  

• Prepare your Log of Claims 

Managing negotiations: 

• Utilise agendas, minutes and scheduled meetings;  

• Consider implanting guidelines around conduct (i.e., only one person speaks at a time);  

• Bargaining is not a “take it or leave it” regime – this approach will likely lead to industrial 

action;  

• Always communicate with your employees throughout the process – updates, offers 

etc;  

• Don’t leave comms exclusively to the unions;  

• Look for early wins (start with the less contentious log items first);  

• Big ticket items (usually wage rates) last;  

• Document agreed clauses to reflect the “in principle” agreement;  

• Drafting the agreement – engage an expert – do not hand the drafting over to the 

union.  
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Bargaining disputes (s. 240 of the Fair Work Act)  

 

Intractable bargaining disputes  

The Fair Work Act empowers the Fair Work Commission (Commission) to make declarations 

and determinations to deal with ongoing, unresolved bargaining. The Commission may make 

a declaration if it is satisfied that: 

• It has previously dealt with a bargaining dispute about the proposed agreement; 

• There’s no reasonable prospect of agreement being reached without a declaration; 

and  

• the minimum bargaining period has passed (being six months after the nominal expiry 

date of any existing agreement), or if there is no existing agreement, three months 

after the bargaining dispute was first notified to the Commission.  

It must also be reasonable in all the circumstances to make the declaration, taking into account 

the views of all the bargaining representatives for the agreement. 

 

Protected industrial action  

The starting point is that Fair Work Act says protected industrial action is legal. 

Employees may take protected industrial action when: 

• bargaining for a new enterprise agreement fails; and  

• the existing agreement has exceeded its nomial term.   

To take protected industrial action, employees must apply to the Commission first. 
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If the Commission approves the application, they will make an order to permit the employees 

to organise a protected action ballot. This means that all relevant employees will be given an 

opportunity to vote on whether they want to take protected industrial action. Once the vote has 

taken place, if the employees vote in favour of protected action, they need to provide written 

notice of at least three (for a single enterprise agreement) working days to their employer 

before they can commence any protected action.  

The Commission will also make an order directing all bargaining representatives to attend a 

compulsory conciliation conference during the ballot period. If an employee bargaining 

representative doesn’t attend the conference — the employee(s) that they represent will not 

be able to take protected industrial action. 

 

Examples of protected industrial action 

Example of a protected action ballot (the types of questions employees will be asked):  

 

Do I have to pay employees who take protected industrial action? 

During a period of protected industrial action it is unlawful for an employer to pay an employee.  

Where employees are stopping work, they must not be paid for the period of the stoppage.  

Where employees are engaging in partial work bans – for example, if employees are refusing 

to operate tractors, they are only entitled to part pay. The employer needs to decide in advance 

what percentage of the employee’s role the ban relates to – for example, if driving a tractor 

composes approx. 25% of an employee’s job, and the employees are engaging in a ban on 

tractor driving, then their pay should be reduced by 25% in respect of the ban.  
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Who can take protected industrial action? 

To be eligible to take protected action an employee must:  

• Be in the group specified in the protected action ballot order; and 

• Be covered by the proposed enterprise agreement.  

 

What is unprotected industrial action? 

Unprotected industrial action is when you act: 

• before an agreement’s expiry date; 

• without a successful ballot; 

• to include unlawful terms in an agreement; and  

• as part of pattern bargaining. 

It also includes actions that are illegal 

The Commission may make the order on its own initiative, or on application, to stop or prevent 

unlawful industrial action (including interim orders).  

As far as practicable, the Commission must determine an application for an order to stop or 

prevent industrial action within two days of the application being made. 

Despite the need for quick action, the Fair Work Act recognises that it may not be practicable 

for an application to be determined within a two-day period. If the Commission is unable to 

determine the application within a two-day period, it must, within that period, make an interim 

order that the unprotected industrial action stop, not occur or not be organised.  

 

Avoiding, planning and managing protected industrial action 

• Talk directly to your employees, if a PABO has been filed, it’s too late;  

• Contingency plans;  

• How to ride out a strike;  

• Talk to your clients and customers;  

• Lock outs (generally not recommended);  

• Managing illegal action (unprotected industrial action) i.e. blocking public roads 

 

Engaging your workforce during the enterprise bargaining process 

DO: 

• Have a communication plan for each step of the enterprise bargaining process; 

• Engage with and listen to your employees; 

• Use a variety of communication channels, including noticeboards, intranet, internal 

emails and social media; and  

• Appreciate the diversity in your workforce and take measures to accommodate 

specific employees’ needs. 

DON’T 
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• Try to bypass the union or other bargaining representatives; 

• Distribute misleading or deceptive materials; 

• Use legal jargon when communicating with employees; 

• Be afraid to positively interact with relevant employee representatives (including 

unions). 

When can a union bargain on behalf of my employees? 

For a proposed single enterprise agreement, who can be a bargaining representative? 

• an employer that will be covered by the agreement 

• a representative appointed by an employer (i.e., a representative from Ai Group)  

• an employee that will be covered by the agreement 

• a representative appointed by an employee, or 

• a union (by default if an employee is a member).  

 

Role of unions:  

A union is the default bargaining representative for an employee if: 

• the employee is a member of the union, and 

• the union is entitled to represent the industrial interests of the employee in relation to 

work that will be performed under the agreement. 

However, the union will not be the employee's bargaining representative if: 

• the employee revokes the status of the union as their bargaining representative; or 

• appoints another person, or appoints himself or herself, as bargaining representative 

for the agreement 

 


